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Applicability.  These Terms and Conditions of Sale (these "Terms and 

Conditions") apply to all products and services (collectively, "Goods") 

sold by Roechling Industrial Gastonia, LP ("Seller") to the individual or 

entity ordering the same ("Buyer").  If Buyer's purchase order or other 

order documentation with respect to Goods (in each case that is not on 

Seller's form) includes terms that conflict with, or are in addition to, 

those set forth in these Terms and Conditions, Seller hereby expressly 

rejects such conflicting or additional terms of Buyer, and Buyer and 

Seller agree that these Terms and Conditions shall apply.  Notwithstand-

ing anything herein to the contrary, to the extent any provision of these 

Terms and Conditions conflicts with terms in a written quote, purchase 

order or invoice originating from Seller to Buyer for specific Goods, the 

terms of such other document originating from Seller shall apply. 

 

Contract Formation; Seller's Right to Accept or Reject Purchase Order; 

Commitment Concerning Orders. Seller’s offers are non-binding and 

subject to change, notwithstanding any catalogues, technical documen-

tation (e.g. drawings, plans, calculations), other product descriptions or 

documents in any format (to which Seller reserves all rights of owner-

ship and copyright) which Seller may have provided to Buyer.  Any or-

der placed by Buyer is deemed to be a binding contractual offer. Seller 

has the right, in its sole discretion, to accept or reject any purchase order.  

Seller may accept any purchase order by confirming the order (whether 

by written or verbal confirmation, invoice or otherwise, including by the 

act of purchasing Goods for resale to Buyer) or by delivering such 

Goods, whichever occurs first.  No purchase order is binding on Seller 

unless accepted by Seller as provided in these Terms and Conditions.  

Notwithstanding anything herein to the contrary, Buyer unconditionally 

agrees to purchase all Goods in an order placed by Buyer and accepted 

by Seller. 

 

Shipment and Delivery.  Goods are shipped FCA (2020 Incoterms) 

handover to first freight carrier from Seller's factory location, regional 

warehouse or other location as selected by Seller.  Unless otherwise 

agreed by the parties, Seller shall select the packaging, route and method 

of shipment of, and the carrier for, the Goods.  Seller is not required to 

select the least expensive freight or to maximize the efficiency of the 

payload or the sizes of the cars and containers. Seller will specify the 

carrier or freight-forwarder. Extra costs that arise because of changes 

requested by the Buyer will be charged to Buyer. Buyer must notify 

Seller of any such requests promptly and Seller may decline any such 

requests Seller deems to be impractical. If Goods are damaged or lost 

during transport, Buyer must arrange for an inventory to be made imme-

diately and notify Seller of the result in writing immediately. Seller may, 

in its sole discretion, without liability or penalty, make partial shipments 

of Goods to Buyer.  Each shipment will constitute a separate sale, and 

Buyer shall pay for the units shipped whether such shipment is in whole 

or partial fulfillment of a purchase order.  Unless expressly agreed to by 

the parties, Seller shall deliver the Goods to the delivery point, using 

Seller's (or the applicable manufacturers, as the case may be) standard 

methods for packaging and shipping such Goods.  Any time quoted for 

delivery is an estimate only.  Timely delivery is satisfied if the Goods 

are ready for shipment on the date agreed for delivery, or if Seller noti-

fies Buyer that the Goods are ready for shipment even if, through no 

fault of Seller, the Goods cannot be shipped promptly. It is a prerequisite 

for deliveries that all of the documents, requisite licenses and approvals 

which the Buyer is required to deliver to Seller have been obtained and 

provided to Seller, and that Buyer has complied with the agreed terms 

of payment and other obligations. No delay in the shipment or delivery 

of any Goods relieves Buyer of its obligations under these Terms and 

Conditions, including without limitation accepting delivery of any re-

maining installment(s) of ordered Goods. If Seller is unable to make 

timely delivery for reasons for which Seller is not responsible (including 

but not limited to a Force Majeure Event. unforeseeable operational, 

traffic or shipping disruptions, unforeseeable shortages of labor, energy, 

raw materials or auxiliary materials, or if Seller is not obliged to procure 

the Goods or other goods necessary for the production of Goods) Seller 

will inform Buyer of the expected new delivery date or Seller may can-

cel the affected order in whole or in part.  If any of Seller’s sub-supplier 

sources are unavailable in whole or in part, Seller is not obliged to cover 

Seller’s requirements from a different sub-supplier. In such a case, Seller 

may allocate the available quantities of supplies or Goods as Seller may 

determine in Seller’s sole discretion.  Seller reserves the right to substi-

tute raw materials which, in its sole judgment is substantially equivalent. 

Seller reserves the right to over-ship or under-ship orders for Goods that 

are for small parts or otherwise fungible by up to ten percent (10%).   

 

Consignment.  The risk of loss, accidental destruction or accidental de-

terioration of the items to be delivered, or of goods entrusted to Seller 

for contractually defined processing (refinement or improvement) 

(“Consigned Items”), will pass to the Buyer on notification that the Con-

signed Items are ready for collection. Notification that the Consigned 

Items are ready for collection shall be deemed equivalent to handing 

over of the Consigned Items to the person transporting the goods, i.e., 

carrier or driver, or to the Consigned Item leaving Seller’s plant or ware-

house for purposes of dispatch, providing the Consigned Items are being 

dispatched at Buyer's request. All Consigned Items will be sent at Buy-

er's risk from the moment when they leave Seller’s plant or warehouse, 

even if Buyer and Seller have agreed to delivery free of freight charges. 

If the collection or the dispatch is delayed at Buyer's request or for any 

reason for which Buyer is responsible, or if it is impossible for Seller to 

deliver through no fault of Seller, the risk of loss, accidental destruction 

or accidental deterioration of Consigned Items will subsequently also be 

transferred to the Buyer at the time Seller notifies Buyer that the Con-

signed Items are ready for collection or information that they are ready 

for dispatch. In these cases, Seller may make a claim against Buyer for 
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the resulting damage incurred by Seller, including storage costs and 

other additional expenses.  In addition, and without limiting Seller’s 

remedies for delay in delivery, Seller may charge Buyer a nonrefundable 

fee equal to 0.5% of the invoice value of the Consigned Items for each 

month of delay or part thereof, determined as from the date of notifica-

tion of readiness for collection or notification of readiness for dispatch; 

however, such fees shall be offset against any further monetary claims 

Seller may make against Buyer for damages Seller incurs as a result of 

such delay.  If Seller reasonably determines that the length of such delay 

has become unreasonable, Seller may, but is not required to, use the 

Consigned Items for Seller’s own purposes and to deliver a substitute 

for the Consigned Items to Buyer at Buyer’s risk and cost at a time rea-

sonably determined by Seller. 

 

Call-up Orders.  Any agreement between Buyer and Seller for Buyer to 

place Orders for the delivery of Goods on a call-up basis (“Call-up Or-

ders”) must be in a writing signed by both parties and must include mu-

tually agreed reasonable manufacturing times as from the point in time 

of the call-up, delivery and partial delivery dates, which dates shall in 

all cases be contingent upon Seller’s capacity planning and Seller’s abil-

ity to procure necessary materials.  Seller is entitled to procure materials 

for the entire Call-up Order and to manufacture the entire quantity or-

dered in Seller’s sole discretion.  If the time mutually agreed between 

Seller and Buyer for Buyer to place Call-up Orders (or, in the absence 

of any such mutually agreed time, a period of six (6) months from the 

date of the written agreement for the Call-up Orders) has expired without 

any Call-up Orders, and after written notice from Seller to Buyer setting 

a reasonable time for Buyer to place all such Call-up Orders,  Seller may, 

at Seller’s option, issue an invoice to Buyer for the Goods or cancel the 

agreement for Call-up Orders and claim compensatory damages against 

Buyer. 

 

Inspection. Buyer shall inspect the Goods within five (5) days of receipt 

(the "Inspection Period") and either accept or reject such Goods. In the 

case of Buyer will be deemed to have accepted the Goods unless it noti-

fies Seller in writing of any defective Goods during the Inspection Pe-

riod and furnishes such written evidence or other documentation as re-

quired by Seller. If Buyer timely notifies Seller of any defective Goods 

and if Seller determines that the Goods are in fact defective, Seller shall, 

in its sole discretion: (i) replace such Goods, or (ii) credit the purchase 

price for such Goods to Buyer to count against future sales made by 

Seller to Buyer.  Buyer may not return Goods to Seller except by prior 

mutual agreement. Seller reserves the right to charge Buyer for the costs 

of checking or testing Goods in the case of unjustified claims. Notwith-

standing the above, in the case of commissioned renovating work under 

a separate agreement between Buyer and Seller, the Inspection Period 

shall be one week beginning on the date Seller notifies Buyer that the 

work is available for inspection  at Buyer’s cost at Seller’s warehouse  

Buyer acknowledges and agrees that the remedies set forth in this Sec-

tion are Buyer's exclusive remedies for the delivery of defective Goods. 

 

Title and Risk of Loss.  Title to Goods ordered passes to Buyer upon 

delivery of such Goods to the delivery point specified by Buyer and full 

payment of the total purchase price for such Goods.  Risk of loss to all 

Goods ordered under any purchase order passes to Buyer upon handover 

to first freight carrier of such Goods.  If a third-party carrier is utilized, 

then Buyer agrees to look solely to such carrier with respect to claims 

for damage to the Goods in transit. 

 

Price. Buyer shall purchase the Goods from Seller at Seller’s then cur-

rent prices in effect at the time that Seller accepts the related purchase 

order or the prices that the parties otherwise agree to in connection with 

an individual transaction, in either case as stated in the purchase order 

or the Seller’s acknowledgement thereof.  Notwithstanding the above or 

any confirmation of a purchase order, Seller may, up to the time of de-

livery and following prior written notice, adjust the purchase price of the 

Goods if the costs for the procurement of raw materials, energy costs, 

import and export costs, taxes, customs duties or other contributions, as 

well as costs due to environmental protection requirements, exchange 

rate changes or similar factors increase.. Seller will provide Buyer with 

a list of the cost factors related to the price adjustment upon request.  
 

Shipping Charges, Insurance and Taxes. Buyer shall pay for shipping 

charges and insurance costs unless otherwise agreed by Seller. All prices 

are exclusive of all sales, use and excise taxes, and any other similar 

taxes, duties and charges of any kind imposed by any governmental au-

thority on any amounts payable by Buyer under these Terms and Con-

ditions and Buyer shall be responsible for same.  Additionally non-

standard packaging of Goods requested by Buyer will be subject to ad-

ditional charges.  Upon Buyer’s request and at Buyer’s cost, Seller will 

arrange for an insurance policy to cover transport damage, but in no such 

case shall such an arrangement alter the transfer of risk, place of perfor-

mance (domicilium executandi) or other relevant provisions of these 

Terms and Conditions. 

 

Payment. Seller shall issue an invoice for each individual transaction. 

Buyer shall pay all invoiced amounts due to Seller without offset or de-

duction within thirty (30) days from the date of such invoice, except that 

invoices for commissioned processing transactions and repair work are 

payable without discount immediately upon Buyer’s receipt of the in-

voice.  Seller may issue such invoices to Buyer in digital form via e-

mail, and any such digitally issued invoices shall be deemed to be orig-

inals. At Seller’s request, Buyer will provide a permanently assigned, 

secure e-mail address, which Buyer may not change except after giving 

Seller at least five (5) days’ advance written notice. Buyer shall make 

all payments in US dollars by check or wire transfer.  Seller will apply 
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payments from Buyer against Buyer’s indebtedness at Seller’s discre-

tion.  Unless otherwise agreed separately in a writing signed by Seller, 

Seller will not accept bills of exchange and Buyer shall be responsible 

for the expense of any bills of exchange or discounting expenses.  Seller 

shall have no liability to Buyer for delayed presentation of bills of ex-

change or checks, except in the case of gross negligence.  
 

Invoice Disputes. Buyer shall notify Seller in writing of any dispute with 

any invoice (along with substantiating documentation) within thirty (30) 

days from the date of such invoice. Buyer will be deemed to have ac-

cepted all invoices for which Seller does not receive timely notification 

of disputes. The parties shall seek to resolve all such disputes expedi-

tiously and in good faith. Notwithstanding anything to the contrary, 

Buyer shall continue performing its obligations to Seller during any such 

dispute, including, without limitation, Buyer's obligation to pay all due 

and undisputed invoice amounts. 

 

Late Payments. Except for invoiced payments that Buyer has success-

fully disputed, Buyer shall pay interest on all late payments, calculated 

daily and compounded monthly at the lesser of the rate of 1.5% per 

month or the highest rate permissible under applicable law, calculated 

daily and compounded monthly.  Buyer shall also reimburse Seller for 

all costs incurred in collecting any late payments, including, without 

limitation, attorneys' fees. 

 

Purchase Money Security Interest. Buyer hereby grants Seller a security 

interest in all Goods purchased hereunder and the proceeds therefrom to 

secure Buyer's payment obligations hereunder. Buyer acknowledges that 

the security interest granted under this Section is a purchase money se-

curity interest under applicable law. Seller may file a financing state-

ment for such security interest and Buyer shall execute any such state-

ments or other documentation necessary to perfect Seller's security in-

terest in such Goods. 

 

Seller’s Insecurity.  Notwithstanding any other remedy available to 

Seller under law or these Terms and Conditions, if Seller deems itself 

insecure regarding Buyer's creditworthiness or financial solvency, Seller 

may by written notice to Buyer terminate any agreement with Buyer, 

modify terms of payment, including a requirement that Buyer make pay-

ments in advance. 

 

Drawings, Illustrations, Dimensions and Weights.   Drawings, illustra-

tions, dimensions and weights are only approximations unless Seller has 

expressly described them as binding in a writing to Buyer.  Goods shall 

not be deemed to be nonconforming to Buyer Specifications due to dif-

ferences in the diameter, weight, dimension, the construction's number 

of articles and their quality, which are due to the raw materials or man-

ufacturing process or to excess lengths or short lengths of up to 10 %.  

Color samples and color information are provided as reference material 

only and do not constitute a binding representation by Seller of a quality 

characteristic. Neither the determination of a degree of lightfastness ac-

cording to the wool scale nor the communication to Buyer of the results 

of a weathering test constitute a quality agreement or a binding repre-

sentation by Seller of a quality characteristic. Buyer acknowledges that 

these are purely test methods and do not represent the nature of the 

Goods.  Goods may utilize raw materials that are subject to certain color 

tolerances (“yellow index”), which means that color changes may occur 

both in colored products and in natural materials. Furthermore, goods 

shall not be deemed to be nonconforming because of color changes due 

to the external and climatic conditions to which they are exposed (espe-

cially UV radiation, air humidity, etc.) Buyer acknowledges that the 

above-mentioned color changes are purely optical effects that have no 

negative impact on the strength, suitability, quality and service life of 

the Goods and do not constitute a defect. 

 

Limited Warranty and Disclaimers.  Goods manufactured by Seller are 

warranted to conform to applicable Seller specifications under normal 

use in service for a period of six (6) months after date of delivery to 

Buyer (the "Warranty Period").  Notwithstanding the foregoing, Seller 

assumes no liability for any errors or omissions in any specifications 

provided or required by Buyer ("Buyer Specifications"), including any 

errors or omissions made by Seller in interpreting Buyer Specifications.  

In the event that Goods manufactured by Seller materially fail to meet 

applicable Seller specifications during the Warranty Period, Buyer's sole 

and exclusive remedy shall be for Seller to do either of the following as 

Seller may elect within a reasonable time in its sole discretion: (i) re-

place such defective Goods, or (ii) credit the purchase price for such 

defective Goods to Buyer to count against future sales made by Seller to 

Buyer, in each case provided such Goods are proven to Seller’s satis-

faction to fail to conform to the limited warranty set forth herein (includ-

ing, at Seller’s discretion and Seller’s written request through samples, 

photographs or other proof from Buyer; and further provided, however, 

that Seller's obligation to replace or credit for defective Goods is condi-

tioned upon Buyer notifying Seller in writing during the Warranty Pe-

riod and that any such Goods are promptly returned, upon request, to 

such location as Seller shall direct, freight prepaid.  This limited war-

ranty does not apply beyond the original sale of the Goods to Buyer, 

to Goods that are manufactured by third parties, to Goods expressly sold 

to Buyer as used or remanufactured Goods, to defects in commissioned 

renovating work discovered after Buyer’s acceptance of the work, or to 

defects, damage or loss of Goods caused by (i) abnormal wear and tear, 

(ii) misuse, accident, neglect, improper application, testing, storage or 

installation, overloading, abnormal physical stress, abnormal environ-

mental conditions, transportation by Buyer subsequent to delivery or use 

or installation contrary to any instructions issued by Seller (iii) any cause 

beyond the control of Seller, (iv) unauthorized use in combination with 
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third party-manufactured Goods; or (v) claims asserted by Buyer after 

the expiration of the Warranty Period.  Any unauthorized modification 

or adjustment of the Goods voids the limited warranty set forth herein.  

Items replaced under warranty are warranted only for the remainder of 

the original Warranty Period. Unless set forth in an order or other 

agreement with Buyer, Seller has no obligation to provide up-

dates of any digital elements or digital content included in 

Goods. Seller's advice relating to the technical usage of the Goods or 

the intellectual property rights of others, whether provided orally or in 

writing or through the provision of test results, is given in accordance 

with Seller's knowledge at that time but shall at all times be deemed to 

be non-binding.  Such advice does not relieve Buyer from the obligation, 

and Buyer accepts full responsibility, to confirm for itself the suitability 

of the Goods for Buyer's intended purpose(s). Any claim for a breach of 

this limited warranty must be brought within one (1) year after Seller’s 

acceptance of the Goods.  THE WARRANTY SET FORTH IN THIS 

SECTION IS STRICTLY LIMITED TO ITS TERMS AND IS IN 

LIEU OF ALL OTHER WARRANTIES AND GUARANTEES, 

EXPRESS OR IMPLIED, ARISING BY OPERATION OF LAW, 

COURSE OF DEALING, USAGE OF TRADE OR OTHERWISE, 

INCLUDING WITHOUT LIMITATION ANY IMPLIED WAR-

RANTIES OF MERCHANTABILITY, FITNESS FOR A PARTIC-

ULAR PURPOSE, OR WARRANTY AGAINST INFRINGE-

MENT OF INTELLECTUAL PROPERTY RIGHTS OF A THIRD 

PARTY. 

 

Limitations of Liability.  NEITHER SELLER NOR ITS REPRE-

SENTATIVES IS LIABLE FOR CONSEQUENTIAL, INDIRECT, 

INCIDENTAL, SPECIAL, EXEMPLARY, PUNITIVE OR EN-

HANCED DAMAGES, LOST PROFITS OR REVENUES OR 

DIMINUTION IN VALUE, ARISING OUT OF OR RELATING 

TO ANY BREACH OF THESE TERMS AND CONDITIONS OR 

SALE OF THE GOODS HEREUNDER, WHETHER OR NOT 

THE POSSIBILITY OF SUCH DAMAGES HAS BEEN DIS-

CLOSED IN ADVANCE BY BUYER OR COULD HAVE BEEN 

REASONABLY FORESEEN, REGARDLESS OF THE LEGAL 

OR EQUITABLE THEORY (CONTRACT, TORT OR OTHER-

WISE) UPON WHICH THE CLAIM IS BASED, AND NOTWITH-

STANDING THE FAILURE OF ANY AGREED OR OTHER 

REMEDY OF ITS ESSENTIAL PURPOSE. SELLER'S AGGRE-

GATE LIABILITY ARISING OUT OF OR RELATED TO SALES 

OF GOODS HEREUNDER, WHETHER ARISING OUT OF OR 

RELATED TO BREACH OF CONTRACT, TORT (INCLUDING 

NEGLIGENCE) OR OTHERWISE, SHALL NOT EXCEED THE 

TOTAL OF THE AMOUNTS PAID TO SELLER BY BUYER 

FOR THE GOODS GIVING RISE TO THE CLAIM. 

 

Indemnification by Buyer.  Buyer agrees, at its own expense, to defend, 

indemnify and hold harmless Seller, its officers, agents, employees and 

principals, against any and all losses, costs, including investigation 

costs, damages, claims, liabilities or expenses of any kind, including 

without limitation reasonable attorneys' fees, to the extent arising out of 

or resulting from, directly or indirectly, any claims by Buyer, its officers, 

agents, employees and principals, or subsequent users or purchasers of 

the Goods (collectively, a "Claimant"), in each case with respect to: (i) 

Buyer's violation of these Terms and Conditions; (ii) acts or omissions 

of a Claimant; or (iii) a violation of proprietary rights of third parties due 

to, or injury or death to persons or damage to property caused by, Buyer 

Specifications.  In the event of a claim under clause (iii) of this section, 

if a third party does not permit Seller to manufacture and deliver the 

Goods, then Seller may suspend or stop the manufacture and delivery of 

the Goods without liability to Seller and without the necessity of making 

an independent review of the rights claimed by the third party, and Seller 

may demand reimbursement of Seller’s expenses and  advance payment 

from Buyer to cover the reasonable costs of Seller’s  related legal ex-

penses. 

 

 

Force Majeure. Seller shall not be liable or responsible to Buyer, nor be 

deemed to have defaulted under these Terms and Conditions, for any 

failure or delay in fulfilling or performing any term hereof, when and to 

the extent such failure or delay is caused by or results from acts beyond 

Seller's reasonable control, including, without limitation: (i) acts of God; 

(ii) flood, fire, earthquake or explosion; (iii) war, invasion, hostilities 

(whether war is declared or not), terrorist threats or acts, riot or other 

civil unrest; (iv) applicable laws, regulations and other governing au-

thorities; (v) actions, embargoes or blockades; (vi) action by any gov-

ernmental authority; (vii) national or regional emergency, including 

without limitation  epidemics, pandemics or issued stay-at-home orders; 

(viii) strikes, labor stoppages or slowdowns or other industrial disturb-

ances; and (ix) shortage of adequate power or transportation facilities 

(each of the foregoing a “Force Majeure Event”). 

 

Termination.  In addition to any other right or remedy specified in these 

Terms and Conditions or that is available to Seller at law, in equity or 

otherwise, Seller may terminate any or all transactions hereunder upon 

written notice to Buyer and without liability therefor: (i) if Buyer fails 

to pay any amount when due hereunder; (ii) if Buyer breaches any pro-

vision of these Terms and Conditions (other than its obligation to pay 

any amount hereunder when due), and either the breach cannot be cured 

or, if the breach can be cured, it is not cured by Buyer within fifteen (15) 

days after Buyer's receipt of written notice of such breach; (iii) if Buyer 

becomes insolvent or files, or has filed against it, a petition for voluntary 

or involuntary bankruptcy or pursuant to any other insolvency law, 

makes or seeks to make a general assignment for the benefit of its 
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creditors or applies for, or consents to, the appointment of a trustee, 

receiver or custodian for a substantial part of its property, or is gener-

ally unable to pay its debts as they become due; (iv) if Buyer fails to 

observe or perform any term, covenant or condition on Buyer's part to 

be observed or performed under any agreement with Seller, other than 

these Terms and Conditions, and such default continues beyond any 

grace period set forth in such other agreement for the remedying of such 

default; or (v) if Buyer sells, transfers or disposes of all or substantially 

all of its assets, or merges or consolidates with any other entity. 

 

 

Governing Law, Claim Period, Venue and Waiver of Right to Jury Trial.  

These Terms and Conditions and the sale of Goods hereunder shall be 

deemed an agreement and transaction made in and under the laws of 

the Commonwealth of Pennsylvania, and for all purposes shall be con-

structed and enforced in accordance with and governed by the laws of 

the Commonwealth of Pennsylvania, excluding (i) its conflict of laws 

provisions and (ii) the United Nations Convention for the International 

Sale of Goods.  Notwithstanding the above, no action against Seller 

may be brought unless the action is started within one (1) year after 

the occurrence that is the basis of the action. All actions arising here-

under shall be instituted in Allegheny County, Pennsylvania.  Buyer 

hereby consents to the sole jurisdiction of the state and federal courts 

sitting in Allegheny County and Buyer agrees not to raise, and hereby 

waives, any defenses based upon venue, inconvenience of forum, lack 

of personal jurisdiction, improper service of process or the like in any 

such action or suit.  TO THE EXTENT PERMITTED BY APPLI-

CABLE LAW, BUYER HEREBY WAIVES ANY RIGHT TO A 

TRIAL BY JURY ON ANY CLAIM, DEMAND, ACTION, CAUSE 

OF ACTION, OR COUNTERCLAIM ARISING UNDER OR IN 

ANY WAY RELATED TO THESE TERMS AND CONDITIONS 

OR THE SALE OF GOODS HEREUNDER UNDER ANY THE-

ORY OF LAW OR EQUITY, WHETHER NOW EXISTING OR 

HEREAFTER ARISING. 

 

Intellectual Property.  Seller (or its licensors) retains all exclusive right, 

power and authority as to all of its (or their) patents (including all reis-

sues, divisionals, provisionals, continuations and continuations-in-part, 

re-examinations, renewals, substitutions and extensions thereof), patent 

applications, other patent rights and any other governmental authority-

issued indicia of invention ownership, U.S. and foreign trademarks, ser-

vice marks, trade dress, trade names, brand names, logos, trade dress, 

corporate names and domain names, and other similar designations of 

source, sponsorship, association or origin, trade secrets, works of au-

thorship, expressions, designs and design registrations, whether or not 

copyrightable, including copyrights and copyrightable works, and all 

other intellectual property and industrial property rights, together with 

the goodwill symbolized by any of the foregoing, in each case whether 

registered or unregistered and including all registrations and applica-

tions for, and renewals and extensions of, such rights and all similar or 

equivalent rights or forms of protection in any part of the world (collec-

tively, "Seller IP").  Buyer acknowledges and agrees that: (i) Buyer shall 

not acquire any ownership interest in, or independent right to use, any 

Seller IP under these Terms and Conditions; (ii) any goodwill derived 

from the use by Buyer of Seller IP inures to the benefit of Seller or its 

licensors, as the case may be; (iii) notwithstanding the foregoing, if 

Buyer acquires any rights in or relating to any Seller IP (including any 

rights in any trademarks, derivative works or patent improvements re-

lating thereto) by operation of law, or otherwise, such rights are deemed 

and are hereby irrevocably assigned to Seller or its licensors, as the case 

may be, without further action by either of the parties; (iv) Buyer shall 

use Seller IP solely for purposes of using the Goods and only in accord-

ance with these Terms and Conditions and the instructions of Seller.  

Without limiting the foregoing, Buyer shall not remove any designation 

of Seller IP from, or used in connection with, any Goods purchased un-

der these Terms and Conditions, nor shall Buyer add any designations 

of Seller IP to any other goods not supplied by Seller.  Seller retains all 

copyrights and other ownership rights with respect to all issued quota-

tions and estimated costs, as well as drawings, models, plans, calcula-

tions, software, brochures, samples, and other aids and documentation 

concerning the Goods that Seller has provided to Buyer  or that other-

wise includes Seller IP (collectively, "Documentation").  Seller may not 

use Documentation except with regard to the Goods purchased from 

Seller.  Documentation may not be copied or disclosed to others without 

Seller's express written consent and must be promptly returned to Seller: 

(i) if an order is not placed or (ii) upon Seller's request.  Seller reserves 

the right, subject to reasonable notice, to request an audit and/or written 

verification to ensure that Buyer is not misusing any Seller IP. 

 

Confidential Information.  Seller may disclose or make available to 

Buyer or Buyer may otherwise obtain information about Seller’s busi-

ness affairs, goods and services, confidential information and materials 

comprising or relating to Seller IP, trade secrets, third-party confidential 

information and other sensitive or proprietary information, as well as 

these Terms and Conditions, whether orally or in written, electronic or 

other form or media, and whether or not marked, designated or otherwise 

identified as "confidential" (collectively, "Confidential Information"). 

Confidential Information does not include information Buyer can 

demonstrate that, at the time of disclosure: (a) is or becomes generally 

available to and known by the public other than as a result of, directly 

or indirectly, any breach of this section by the Buyer or any of its affili-

ates, employees, officers, directors, partners, shareholders, agents, attor-

neys, third-party advisors, successors and permitted assigns (“Repre-

sentatives”); (b) is or becomes available to Buyer on a non-confidential 

basis from a third-party source, provided that such third party is not and 

was not prohibited from disclosing such Confidential Information; (c) 
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was known by or in the possession of Buyer or its Representatives prior 

to being disclosed by or on behalf of Seller; (d) was or is independently 

developed by Buyer  without reference to or use of, in whole or in part, 

any of the  Confidential Information; or (e) is required to be disclosed 

pursuant to applicable law. Buyer shall (x) protect and safeguard the 

confidentiality of the Confidential Information with at least the same 

degree of care as Buyer would protect its own confidential information, 

but in no event with less than a commercially reasonable degree of care; 

(y) not use the Confidential Information, or permit it to be accessed or 

used, for any purpose other than to exercise its rights or perform its ob-

ligations under these Terms and Conditions; and (z) not disclose any 

such Confidential Information to any person, except to the Buyer's Rep-

resentatives who need to know the Confidential Information to assist 

Buyer, or act on its behalf, to exercise its rights or perform its obligations 

under these Terms and Conditions. Buyer shall be responsible for any 

breach of this section caused by any of its Representatives.  Buyer’s ob-

ligations under this section shall survive the survive the expiration or 

termination of any order or these Terms and Conditions. 

 

Compliance with Laws.  Buyer shall comply with all applicable federal, 

state and local laws and rules and regulations of any governmental au-

thority which have the effect of law with respect to its ownership, use 

and handling of Goods sold hereunder, including without limitation all 

export and reexport requirements, laws and regulations of the United 

States of America and any other applicable export and reexport laws and 

regulations (collectively, “Export Laws”). Upon Seller’s request, Buyer 

will provide Seller with documentation or information relevant to 

Buyer’s compliance with the provisions of this section.  In the event that 

Seller discovers evidence that Buyer may be in violation now or in the 

future with any applicable Export Law, Seller shall notify Buyer and 

may postpone any transaction pending an investigation as to whether or 

not its performance would be in compliance with Export Laws. Without 

limiting the foregoing, Buyer and its personnel, agents and representa-

tives are aware of, and agree to abide by, (i) the United States Foreign 

Corrupt Practices Act and other similar laws, regulations, orders, judi-

cial decisions, conventions and international financial institutional rules 

in applicable jurisdictions with respect to domestic or international cor-

ruption, bribery, ethical business conduct, money laundering, political 

contributions, gifts and gratuities or lawful expenses to public officials 

and private persons, commissions, lobbying, books and records and fi-

nancial controls; and (ii) any Foreign Corrupt Practices Act Policy that 

may be issued by Seller from time to time.  Accordingly, Buyer agrees 

that Buyer has not made, and will not make any offer, payment, promise 

to pay, or authorization of the payment of any money, or offer, gift, 

promise to give, or authorize the giving of anything of value, directly or 

indirectly, to or for the use of any officer or employee of any government 

department, agency, instrumentality or corporation thereof, or any polit-

ical party or any official of such party or candidate for office, or any 

person acting for or on behalf of any of the foregoing, for the purpose of 

obtaining or retaining business for or with, or directing business to, any 

person.  Any provision required to be included in these Terms and Con-

ditions by any such applicable law, rule or regulation shall be deemed 

incorporated herein without limiting the generality of the foregoing.  

From time to time, Seller may request a certification of Buyer as to its 

compliance with Seller's then-current Foreign Corrupt Practices Act Pol-

icy. 

 

Other Restrictions.  Buyer warrants to Seller that its purchase of Goods 

is  not intended for military or nuclear purposes of any kind or for resale 

to countries subject to an embargo by the United States of America, the 

European Union, or any nation in the European Union, and that Buyer 

will not resell Goods to third parties who will directly or indirectly pro-

vide those Goods to countries subject to those embargoes.  Upon Seller’s 

request, Buyer will provide Seller with documentation or information 

relevant to Buyer’s compliance with the provisions of this section.  Any 

breach by Buyer of this section shall be a breach of a material term of 

these Terms and Conditions and any order issued hereunder.  

 

Special Tooling and Development Costs.  Seller owns all right to all 

equipment, software, processes, facilities and tooling concerning the 

Goods, including, but not limited to, jigs, dies, fixtures, molds, patterns, 

taps, gages, test equipment, manufacturing aids and replacements items, 

now existing or hereafter created, except to the extent that title is specif-

ically transferred in writing from Seller to Buyer (Seller Tooling”).  Un-

less otherwise stated in an order, Seller may charge fifty percent (50%) 

of the costs of Seller Tooling and development costs related to Goods to 

upon receiving the order, with the balance to be charged upon comple-

tion of the Seller Tooling or the delivery of the Goods, whichever is 

earlier.  Seller shall maintain possession of Seller Tooling until it re-

quires replacement due to normal wear and tear, but in any event no 

longer than two (2) years after the last delivery of Goods to Buyer.  

 

Survival; Severability.  All rights, duties and obligations which by their 

nature should apply beyond the term of the order made under these 

Terms and Conditions, or which should apply in order to give proper 

effect to their intent, will remain in force.  Any provision hereof which 

is prohibited or unenforceable in any jurisdiction will, as to such juris-

diction, be ineffective to the extent of such prohibition or unenforceabil-

ity without invalidating the remaining portions hereof or affecting the 

validity or enforceability of such provision in any other jurisdiction. 

 

 


